ty, they moved to Kansas." 5 A number of Delawares who had settled in Missouri, Arkansas, Oklahoma, and Texas joined the main body of Delawares in Kansas' 6 but one group of Delawares, moving from Texas to Kansas, obtained permission in 1853 from the Choctaw Nation to reside on Choctaw lands as tenants at will. 1 " The descendants of this group of Delawares now live in southwestern Oklahoma and are known as the Absentee Delaware Tribe of Western Oklahoma or as the Absentee Delawares."
In 1854, the Delawares living in Kansas signed a treaty with the United States in which they ceded their land in Kansas to the United States, 9 with the exception of certain lands to be reserved to the Delaware Nation as a permanent home," four sections to be conveyed to the Christian Indians," and the remaining segment of the residence lands were ceded to the United States with a provision in the treaty that this land was to be sold at public auction, with the proceeds to be contributed solely to the Delaware tribal fund. 2 In 1856 and 1857, the United States government sold the aforementioned lands without holding a public auction, in violation of the Treaty of 1854. As a result of the wrongful sale of these lands, the Delawares were awarded just compensation in 1969. ' The Delawares entered into another treaty with the United States in 1866,2 whereby the Delawares were to move to the Indian Territory and live with the Cherokees. 2 7 The proceeds of this sale were to be used to purchase land for the Delawares in Indian Territory.2' All adult Delawares were given the opportunity to move to Indian Territory or dissolve all relations with the Delaware Nation and become citizens of the United States. 29 Each adult Delaware who chose to become a citizen of the United States was to receive fee simple title to an 80-acre tract of land allotted under the 1860 treaty, a just proportion of the credits of the Delaware Nation held in trust, and also his just proportion of the proceeds of the sale of the Kansas reservation lands?° A registry was to be made of all Delawares who elected to become citizens of the United States, and such Delawares were precluded by the treaty from sharing further in Delaware property or annuities." 1 The Kansas Delawares challenged the inclusion of the Cherokee Delawares in this award on the basis that it was violative of the fifth amendment's due process and just compensation clauses, 9 but the district court held that the inclusion of the Cherokee Delawares in the award was valid. 0 The second statute challenged, Sections 1291-97 of Title 25 of the United States Code (Supp. IV 1974), determined the distribution of Indian Claims Commission award, Dockets Nos. 72 and 298, redressing a breach by the United States of a treaty made with the Delaware Nation in 1854.41 The effect of this statute was to distribute the award among the Cherokee Delawares and the Absentee Delawares, excluding the Kansas Delawares.
4' The Kansas Delawares challenged their exclusion from Section 1292 "as an invidious classification in violation of the Due Process Clause of the Fifth Amendment and equal protection principles applied under the Amendment.
' 3 The district court upheld this constitutional claim, but denied the claim that the exclusion of the Kansas Delawares and the inclusion of the Absentee Delawares and Cherokee Delawares in the distribution of the award constituted a deprivation of property without just compensation in violation of the fifth amendment." In holding the exclusion of Kansas Delawares from distribution of the award under Sections 1291-97 to be violative of due process, the district court enjoined the distribution of funds under said statute as written.'-
Delaware Tribal Business Committee v. Weeks
The Secretary of the Interior, the Cherokee Delawares, and the Absentee Delawares appealed the decision in Weeks v. United States* to the United States Supreme Court and obtained a reversal of the lower court's decision." In an opinion written by Justice Brennan, the Court held that the exclusion of the Kansas Delawares from distribution of the Indian Claims Commission award, pursuant to Sections 1291-97, did not offend the due process clause of the fifth amendment because such exclusion was "tied rationally to the fulfillment of Congress' unique obligation t:oward the Indians."' The Court then explained three reasons for its decision.
First, the Court noted that "the Kansas Delawares are not a recognized tribal entity, but are simply individual Indians with no vested rights in any tribal property."' They are therefore ineligible to receive an award designed to redress a breach with a tribal entity, the Delaware Nation. Second, the Court explained that the Kansas Delawares must be exluded from the present award as they had previously been excluded from participation in tribal assets." Finally, the Court stated that the exclusion of the Kansas Delawares from distribution of the award was a deliberate act by Congress."
It is necessary to discuss each of these three reasons for exclusion of the Kansas Delawares in order to understand the ramifications of the holding in Delaware Tribal Business Committee v. Weeks on Indian claims in the future. A closer examination of the reasons given by the Court reveals that the reasons are not sufficient.
Delawares as Tribal Entity
The Court stated that the Kansas Delawares were properly excluded from the award because they terminated their membership in the Delaware Nation in 1866,-" when they became citizens of the United States. 3 The Court reasoned that due to the severance from the Delaware Nation, the descendants of the Kansas Delawares have no vested rights in any tribal property. Thus, because the award in question was designed to compensate a wrong done to the tribal entity, the Delaware Nation, the Kansas Delawares did not qualify.'
The Court's reasoning in this regard is faulty. First, it is undisputed that the Kansas Delawares are lineal descendants of members of the Delaware Nation as constituted when the Treaty of 1854" s was signed, and in 1856 and 1857 when the treaty was breached by the United States.-Given the fact that the purpose of the Indian Claims Commission award 7 was to redress the harm suffered by the Delawares as a result of the breach of the Treaty of 1854 by the United States, it is illogical to hold that the Kansas Delawares should not benefit from this award. In fact, when the Indian Claims Commission first determined that the United States breached the Treaty of 1854, it noted that any recovery for such a breach "must be for the benefit of all the descendants of the Delaware Nation as constituted in 1829 and 1854." ' Even though it had previously been decided, in regard to the breach of the Treaty of 1818 and the supplemental Treaty of 1829, that the Absentee Delawares and Cherokee Delawares could jointly represent the entire Delaware Tribe," 9 it has been the position of the Court of Claimsw that the representatives of a particular Indian group do not own a claim in themselves, but they are representatives of the ancestral group which owns the claim.
6 ' As Justice Stevens observed in his dissenting opinion in Delaware Tribal Business Committee v. Weeks," it is inconsistent to exclude the Kansas Delawares from sharing in the award because they severed ties with the Delaware Tribe and to include the Cherokee Delawares, who "ceased being members of the Delaware Tribe in 1867, when they joined the Cherokee Nation.' Justice Stevens also noted that "some of those who would share in the distribution on behalf of the Absentee Delawares are not members of that tribe."" In summary, the Court's reasoning to the effect that the Kansas Delawares should be excluded from the award because they severed their relationship with the Delaware Nation in 1866 is contrary to the purpose of the award and contrary to the fact that the ancestors of the Kansas Delawares were included in the Delaware Nation at the time that the breach of the Treaty of 1854 occurred.
As the United States District Court stated in Weeks:
Had the United States fulfilled its obligations in good faith under the 1854 Treaty, the Kansas Delawares on electing citizenship would each have received their just proportion of the land sales in 1856 and 1857. The award in Dockets Nos. 72 and 298 was clearly intended to redress the injury and diminution of proceeds from those sales.6
Clearly, the first reason given by the Court to exclude the Kansas Delawares is not supported by equitable considerations.
Prior Exclusion of Kansas Delawares
The second reason given by the Supreme Court for the exclusion is that the Kansas Delawares had previously been excluded from sharing in an award. The award referred to by the Court was an award made in 1904" to the Cherokee Delawares to compensate them for a wrong committed under the Treaty of 1854, which was unrelated to the breach of treaty obligations at issue in the instant case. 7 It is interesting to note that the Absentee Delawares did not share in the 1904 award, yet they were not excluded in the most recent award. The reason that the Kansas Delawares were excluded from the 1904 award was that the 1904 claim was asserted pursuant to a Cherokee allotment statute, which applied only to Cherokees. Therefore, this prior exclusion clearly lacks precedential value insofar as the instant case is concerned. There was no reason for the Kansas Delawares to be included in the 1904 award, and it is certainly erroneous for the Court to conclude that this earlier exclusion of the Kansas Delawares "indicates that Congress has historically distinguished them from the Cherokee Delawares in distributing an award .... "" It is important to note that the more recent manifestation of congressional intent in this regard is the 1968 statute6 which distributed the proceeds of an award, based on a violation of the Treaty of 1818,7" to all Delawares, including Kansas Delawares, who could trace their ancestry to members of the Delaware Tribe as constituted in 1818. ' In conclusion, it is obvious that the precedent cited by the Court for excluding the Kansas Delawares from the award is not applicable, and the recent award based on the breach of the Treaty of 1818 supports the inclusion of the Kansas Delawares in the distribution of the award to redress the harm caused by the breach of the Treaty of 1854.
Congressional Intent
The third reason given by the Supreme Court for denying participation by the Kansas Delawares in the award is that "Congress deliberately limited the distribution under Pub. L. 92 -456 " to the Cherokee and Absentee Delawares because of substantial problems it apprehended might attend a wider distribution." The "substantial problems" referred to by the Court were problems caused by the fact that the Munsee Indians claimed eligibility under the distribution formula used to redress the breach of the Treaty of 1818, and the processing of the Munsee claims created administrative burdens and delay."' It is significant that the original legislation introduced in Congress for the purpose of distributing the funds awarded in Dockets Nos. 72 and 298, and appropriated by Congress, would have included the Kansas Delawares, as the distribution formula included all lineal descendants of the Delaware Tribe as constituted in 1854' However, the legislation ultimately passed by Congress did not include the provision that would have allowed the Kansas Delawares to share in the award as lineal descendants of the Delaware Tribe. 76 The deletion of this important provision was made after representatives of the Cherokee Delawares and Absentee Delawares objected to it on the grounds that the Munsee Indians should not be permitted to participate in the award and that they would attempt to participate under such a provision." The Supreme Court admitted that Congress was not even made aware that the Kansas Delawares would be excluded by eliminating the provision." Therefore, it is difficult to find a congressional intent to exclude the Kansas Delawares from the award when Congress was ignorant of the fact that the Kansas Delawares would be affected by this act. If it were the congressional intent to exclude the Munsees, then it was not necessary also to exclude the Kansas Delawares. The Kqnsas Delawares are lineal descendants of the victims of the wrong committed in regard to the 1854 treaty, but the ancestors of the Munsees were not members of the Delaware Nation at that time.
7"
Justice Stevens, in his dissenting opinion, poignantly expressed the irony of excluding the Kansas Delawares on the grounds of administrative difficulty:
They [Kansas Delawares] are admittedly lineal descendants of victims of the wrong and they had shared in the 1968 award in such an orderly manner that Congress was not even aware of their separate status. It is thus ironic-perhaps even perverse-to justify the special treatment of the Kansas Delawares by including them in a class whose other members were properly excluded from the award for reasons which have no application whatsoever to the Kansas Delawares. Because the Kansas Delawares were so administratively inoffensive that they literally became invisible they will fail to share in the distribution as a result of a decision to avoid administrative difficulty. ' Thus, the third reason given by the Supreme Court for excluding the Kansas Delawares fails to qualify as a justification for the decision.
Due Process, Equal Protection, and the Kansas Delawares
In holding that the exclusion of the Kansas Delawares from sharing in the distribution of the award under Public Law 92 -456 was constitutional,' the United States Supreme Court stated that the standard to be used in reviewing the legislative act was expressed in Morton v. Mancari." 2 The standard set forth in Morton was that "as long as the special treatment of Indians can be tied rationally to the fulfillment of Congress' unique obligation toward the Indians, such legislative judgments will not be disturbed."' This standard was applied in Morton to justify a preference for Indians as opposed to non-Indians in regard to employment." The Supreme Court misapplied this standard in Delaware Tribal Business Committee v. Weeks,' as that case involved a preference for one Indian group (Cherokee Delawares and Absentee Delawares) over another similarly situated Indian group (Kansas Delawares). Therefore, this type of discrimination must be evaluated and judged with the aid of a more appropriate standard.
The Kansas Delawares challenged the distribution of the award on the basis that their exclusion "constituted a denial of the equal protection of the laws guaranteed by the Due Process Clause of the Fifth Amendment."' It is well settled that the fifth amendment prohibits discrimination that is so unjustifiable that it violates due process. The proper test in this case is whether the discrimination against the Kansas Delawares was rationally related to a legitimate governmental interest or whether it was invidious and irrational. ' A review of the facts and reasons given by the Supreme Court for its decision reveals that no legitimate governmental interest was served by excluding the Kansas Delawares from participation in the award. The governmental interest was to redress the wrongs committed by the United States against the Delaware Nation when it breached the Treaty of 1854. Given the fact that the Kansas Delawares are lineal descendants of the injured group of Indians, there is no valid reason for excluding them from the award. The truth of the matter is, as Justice Stevens concluded, that the Kansas Delawares were excluded as a result of a "malfunction of the legislative process rather than a deliberate choice by Congress."" This type of discrimination, although unknowing, is clearly irrational and constitutes a denial of equal protection as guaranteed by the due process clause of the fifth amendment.
Conclusion
The Weeks' case is an example of what happens when Congress makes a mistake in regard to Indian claims policy, and the United States Supreme Court ratifies that error with a statement about Congress' unique obligation toward the Indians. 9 Surely this obligation "includes a special responsibility to deal fairly with similarly situated Indians."92 This "special responsibility" was not met in the instant case, as the Indians who were wronged were prevented from recovering an award to redress that wrong.
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